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HISTORY OF THE BOARD CONSIDERING CHARGING A FEE TO 

THOSE OWNERS WHO SHORT TERM RENT 

 

 

Originally, the CC&Rs recorded October 23, 1984, provided as 

follows: 

 

 Section 8.01. Single Family Residences.   Section 8.01. 

Residential Use. Residential elements of the Units shall be used 

exclusively for residential purposes, subject to the exemption 

granted Declarant under Article VII of this Declaration. The 

number of natural Persons residing in any Unit shall not exceed 

three (3) per bedroom in such Unit.  An Owner may rent his 

Unit to a single Family provided that the Unit is rented for a 

term greater than thirty (30) days, subject to all of the 

provisions of the Declaration.   

 

Then on December 14, 1984, the First Amendment was recorded.  It rewrote 

Section 8.01 so as to eliminate any restriction on renting: 

 

Section 8.01. Single Family Residences.   Section 8.01. 

Residential Use. Residential elements of the Units shall be used 

exclusively for residential purposes, subject to the exemption 

granted Declarant under Article VII of this Declaration.[First 

Amendment 12/14/84, Doc. No. 84 1467960.] 

 

The amendment eliminated the restriction on short term renting. The 

reason this was done, is because the Coastal Commission wanted the 

public to have access to Hamilton Cove as a condition of the Coastal 

Development Permit.. 

 

On September 11, 2000, the Board wrote to the Association’s outside 

counsel, Richard A. Tinnelly, asking if the Board could charge those Owners 

who engage in short term renting a fee. On November 2, 2000, Mr. Tinnelly 

informed the Board that it did not have the right to charge such a fee without 

the vote of 67% of the Membership amending the CC&Rs to permit such a 

fee. ATTACHED.  That such a fee was even considered cause much 

dissention among the Membership.  
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At the Annual Meeting of the Membership in December 2002, those 

Owners who wanted a fee charged to those who rented again raise the issue. 

Mr. Tinnelly was in attendance and provided the same answer he had 

provided in his earlier letter. The Board then formally addressed the issue 

and others to Mr. Tinnelly in a letter dated 12/12/2002. Mr. Tinnelly 

responded by a letter dated 1/30/2003 setting out the question and his 

response:  

 

3. Short Term Renting. Can HCHOA ban or limit 

short term renting? What would be the steps to ban or limit 

short term renting? How feasible is it? 

 

Banning short term rentals of properties within the 

Hamilton Cove community could prove to be an unachievable 

objective and at a minimum, in light of the current make up of 

owners at Hamilton Cove, an extremely expensive endeavor. 

While the undersigned has not had the opportunity to review all 

the documentation with regard to the development of Hamilton 

Cove, he is aware that short term rentals were considered, and 

specifically authorized, during the development process. 

Indeed, the Declaration of Restrictions for Hamilton Cove was 

amended to provide for such a provision prior to the sale of 

units to the membership. Likewise, owners of property in the 

State of California have a right to full enjoyment of their 

property in terms of both occupation and profits. Thus, while an 

amendment to the Declaration may on the surface appear to be 

all that is necessary to change the ability for owners to rent 

units on a short term basis, it is the undersigned's opinion that 

other constitutional challenges could be brought and possibly 

defeat an amendment to the Declaration of Restrictions. 

Accordingly, until such time as an amendment is sought and 

challenged, it is impossible to determine, based upon the 

considerations referenced above, whether or not short term 

rentals could ever be restricted or eliminated at Hamilton Cove. 

 

In addition, just as in the case of eliminating proxy voting 

discussed above, any amendment to the CC&R's concerning 

"Leasing of Units" must be approved by the holders of first 

Mortgages on 75% of all of the Condominiums" (Section 13.02 
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(g) (7)). Just attempting to identify the holders of first 

mortgages at any given time is an expensive proposition. 

 

4. Short Term Rental Fees. Can HCHOA charge a fee to 

those members who rent their units? What would it take to give 

HCHOA the power to charge such a fee? What laws govern the 

amount of any such fee? Should such a fee be a percentage or a 

flat fee? Should there be a limit? Looking at HCHOA's budget, 

what expenses can be the basis for such a fee? Do you have any 

suggestions on how HCHOA can get money from those who 

rent? 

 

With regard to fees for the rental of units, it is our opinion that 

there is presently no mechanism in place allowing your 

Association to undertake that endeavor. As we previously 

discussed with your Board of Directors, and as indicated at your 

most recent Annual Meeting, we believe that an amendment to 

your Declaration of Restrictions could be achieved which 

would authorize the levying of a charge against those owners 

who rent their units on a short term basis, or long term basis, so 

long as that the amount of the charges are reasonably related to 

additional costs actually incurred by the Association as a result 

of those rentals. We believe the provisions of the California 

Civil Code referencing homeowner' s assessments and the 

governing documents for your Association would be controlling 

with regard to establishing the Board's authority. 

 

With respect to whether or not the fees should be a percentage 

or flat fee, we have no opinion as we render our opinions based 

upon legal considerations. We do, however, believe that the fee 

established by an amendment to your documents not be a 

specific amount. Fees should either be a percentage or a portion 

of a greater number which can be modified as expenses 

incurred either increase or decrease. The Association shonld be 

careful not to adopt an amendment that needs to be changed 

each time there is a desire to modify rental fees. The recently 

proposed amendment which was rejected at the Ammal 

Meeting is the type of provision that would meet this criteria. 
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With regard to the type of costs that would support such a 

surcharge, those who rent cannot be charged for costs already 

included in the monthly assessment such as wear and tear to the 

facilities. Items like additional security costs as a result of short 

term rentals might be a basis for a surcharge, as an example. It 

is impossible, however, to render a definitive opinion as to what 

costs might support such a surcharge because there is no case 

law interpreting the applicable statutes. (ATTACHED.) 

 

Subsequent to receiving this response the Board drafted an amendment to 

the CC&Rs allowing for a fee to be charged for short term renting. A poll 

was taken of the membership, and it was determined that there was 

insufficient support to put it to a vote of the membership.  

 

In November of 2008, the Board received a petition proposing that 

Owners who rent be charged a resort fee. It was signed by 35 Owners. In 

2008, 103 Owners were engaged in short term renting. There was no chance 

that any amendment to the CC&Rs would obtain sufficient support.  

   

Norris Bishton 

7/29/2022 

 
 






















